UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

RANDOLPH W LENZ,
Plaintiff,
V. Civil Action No. 02-2378 (RWR)

FEDERAL DEPQOSI T | NSURANCE
CORPORATI ON,

Def endant .
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VEMORANDUM OPI NI ON

Plaintiff has brought this action against the Federal
Deposit Insurance Corporation (the "FDIC') and noved for an
i njunction pursuant to 12 U.S.C. § 1818(c)(2) (2000) to set
aside or limt certain portions of a tenporary cease and
desi st order (the "Order") entered against himby the FDIC.
The FDIC has petitioned to enforce the Order pursuant to 12
U S C 8§ 1818(d) and noved to dism ss this action pursuant to
Fed. R Civ. P. 12(b)(6). Because the plaintiff failed to
show that he has a substantial |ikelihood of success on the
merits of his conplaint, or that he will be irreparably harnmed
if the injunction is not issued, the plaintiff's notion for an
injunction will be denied. Because the plaintiff has failed
to obey the Order, the defendant's petition to enforce the

Order will be granted. Finally, because the relief plaintiff
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has sought unsuccessfully in his notion is identical to the
relief requested in his conplaint, judgnent will be entered
for the FDIC, and the FDIC s notion to dismss will be denied
as noot.
BACKGROUND
Under 12 U.S.C. § 1818 (2000), if, in the FDI C s opinion,

an insured depository institution or any of its directors has

engaged i n unsafe or unsound business practices or "has
violated . . . a law, rule, or regulation, or any condition
inposed . . . by the [FDIC] . . . , the [FDIC] may . . . issue

and serve upon . . . such party a notice of charges
constituting the alleged violation.” 12 U . S.C. 8§ 1818(b)(1).
The party is entitled to a hearing. 1d.

The FDIC is also authorized to issue a tenporary cease
and desist ("asset freeze") order pending conpletion of the

hearing if the alleged violation "is likely to cause

i nsol vency or significant dissipation of assets . . . or to
weaken the condition of the . . . institution or otherw se
prejudice the interests of its depositors . . .." 12 U S.C §
1818(c)(1). However, the FDIC may not issue an asset freeze

order "unless the [FDIC] neets the standards of Rule 65 of the
Federal Rules of Civil Procedure . . . without regard to the

requi rement of such rule that the applicant show that the
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injury, loss, or damage is irreparable and i mediate."” 8§
1818(b) (10) .1

After being "served with a tenporary cease-and-desi st
order, the . . . party may apply to . . . the United States
District Court for the District of Colunbia, for an injunction
setting aside, limting, or suspending . . . such order
pendi ng the conpletion of the adm nistrative proceedi ngs .

" 12 U.S.C. 8 1818(c)(2). Likewise, the FDIC may nove to
enforce a challenged asset freeze order. 12 U.S.C. 8§
1818(d) . 2

Connecti cut Bank of Commerce ("CBC') was cl osed on June
26, 2002 by the Connecticut banking comm ssioner, and the FDIC
was appoi nted as the bank's receiver. Plaintiff Randol ph Lenz
was Chai rman of CBC s Board of Directors. The FDI C conducted
an exam nation and investigation of CBC and concl uded that
Lenz had engaged in massive insider abuse and fraud with

regard to several |oan transactions. According to the FDIC,

t he fraudul ent | oans unjustly enriched Lenz by $20 mIlion and

! Rul e 65, which governs applications for injunctive
relief, requires that the applicant show i medi ate and
irreparable injury, loss, or damage without the relief. Fed.
R Civ. P. 65(b).

2 Section 1818(d) states, in relevant part:

"In the case of violation . . . or failure to obey,

a tenmporary cease and desist order . . . it shall be the duty

of the court to issue [an] injunction” to enforce the order.
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exposed the FDIC, as receiver for CBC, to |osses in excess of
$34 mllion on the unpaid | oan bal ances.

Thereafter, in Novenmber 2002, the FDIC instituted
adm ni strative enforcenment proceedi ngs agai nst Lenz. It
served himwth a notice of charges which alleged in 118
det ai | ed paragraphs numerous specific violations of |aw and
unsound banking practices attributable to him As the FDI C
has sunmari zed them the charges were that Lenz, as chairmn
of the board of CBC, engaged in "shamtransactions featuring
| arge sunms of noney |oaned to 'straw or nom nee borrowers,
who i mmedi ately transferred the funds to Lenz, or to entities
controlled by him Oher straw |l oans were made . . . to
renove delinquent | oans fromthe books of CBC and conceal the
true financial condition of the bank fromthe FDI C and the
Connecti cut Banking Departnment.” (Opp'n to Mot. for Prelim
Inj. at 3.) The notice specified 38 such | oans valued at over
$60 mllion.® Each was identified separately by the name of
t he borrower, and the date and anmobunt of the loan. It
specified that the amount of the unpaid bal ances on the

out st andi ng fraudul ent | oans was at |east $34 mllion.

3 The notice identified over $60 mIlion in such
| oans, see Conplaint, Ex. A at 14, 19, 22, 26, although the
findings of fact acconpanying the Order estimted the anmount
as $40 mllion. 1d., Ex. B, Findings of Fact and Concl usi ons
of Law Y 8.
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The FDIC al so i ssued a tenporary cease and desi st order
agai nst Lenz to prevent dissipation or conceal nent of his
assets during the proceedings. The Order requires Lenz to
post as security $34 mllion for the unpaid |oan bal ances;
bars himfromselling, transferring or encunbering personal
funds or assets, except assets used to pay reasonable |iving
expenses and attorneys fees aggregating | ess than $10, 000 per
mont h; and requires himto make a series of disclosures to the
FDI C concerning his inconme, assets and liabilities. Finally,
the Order permts plaintiff to petition the FDIC directly for
relief if undue hardship will result fromabiding by the terns
of the Order.

On Decenber 5, 2002, Lenz filed his conplaint in this
Court alleging that the FDIC | acked authority to issue the
Order in the absence of any actual injury, and acted in an
arbitrary and capricious manner in issuing the Order. He
seeks an injunction that either sets aside the Order, or 1)
l[imts the anount of security requested by the FDIC, and 2)
grants himnonthly living expenses in an anount greater than
t he $10, 000 per nmonth allowed in the Order. The FDIC seeks to
have the conpl aint dism ssed and the Order enforced since

plaintiff has not conplied with it.
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DI SCUSSI ON

I NJUNCTI ON

To obtain an injunction under 8§ 1818(c)(2), a plaintiff
must show "1) a substantial |ikelihood of success on the
merits, 2) that [he] would suffer irreparable injury if the
injunction is not granted, 3) that an injunction would not
substantially injure other interested parties, and 4) that the
public interest would be furthered by the injunction.”

CityFed Fin. Corp. v. Ofice of Thrift Supervision, 58 F.3d

738, 746 (D.C. Cir. 1995) (citation omtted); see also

Davenport v. Int'l Bhd. of Teansters, 166 F.3d 356, 360 (D.C.

Cir. 1999); Washington Metro. Area Transit Commin v. Holiday

Tours, Inc., 559 F.2d 841, 843 (D.C. Cr. 1977). "If the

arguments for one factor are particularly strong, an

i njunction may issue even if the argunents in other areas are

rat her weak." CityFed, 58 F.3d at 747 (affirm ng a denial of

an injunction against a tenporary cease and desi st order where
the novant failed to show irreparable injury).

Plaintiff contends that he is likely to succeed on the
merits of his claimthat the FDI C was not authorized to issue
the Order because the FDIC did not nmeet the requirenments of
Fed. R Civ. P. 65. According to the plaintiff, the FDI C has
not alleged or proven that either CBC or the FDIC suffered any

loss as a result of plaintiff's m sconduct. He states that
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unl ess the FDI C can denonstrate that the borrowers of the
| oans bearing the $34 mllion in outstanding bal ances actually
defaulted or are failing to make paynents on the outstanding
debt, the FDIC has no right to freeze plaintiff's assets or to
order plaintiff to post security in the anount of $34 mllion.
However, the FDIC has presented the sworn decl aration of
M chael Quarry, a credit account officer who manages | oans
within the FDIC s division responsible for adm nistering the
affairs of failed financial institutions for which the FDI C
has been appointed receiver. It clearly shows eleven of the
al l egedly fraudulent loans in default with principal bal ances
in excess of $20 million. This satisfies the show ng of
injury, loss or damage required under Rul e 65.

Plaintiff further argues that the FDIC s demand for
$34 mllion in security coupled with the $10,000 nonthly limt
for living expenses and attorneys fees, was both arbitrary and

capricious. In Mdtor Vehicle Mrs. Assoc. v. State Farm Mut.

Auto. Ins. Co., 463 U. S. 29 (1983), the Suprenme Court

explained the "arbitrary and capricious" standard of review,
as foll ows:

[ T] he agency nust exam ne the relevant data and
articulate a satisfactory explanation for its action
including a "rational connection between the facts
found and the choice made.” In review ng that

expl anation, [a court] nust "consider whether the
deci si on was based on a consideration of the
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rel evant factors and whet her there has been a cl ear
error of judgnent."

463 U.S. at 43 (citations omtted); see Southern Co. Services

lnc. v. FCC, 313 F.3d 574, 579 (D.C. Cir. 2002).

Here, in fixing the anmpbunt of security Lenz had to post,
the FDIC relied on plaintiff's own July 15, 1999 personal
financial statenment setting his liquid net worth at over $59
mllion, a figure that did not include his assets that were
illiquid or difficult to value. Lenz had used that personal
financial statement to convince the FDI C that he had enough
assets to boost CBC s capital structure by $20 mlIlion, and
t hereby secure FDI C approval of his bid to have CBC buy a
| arger bank. He has not denpbnstrated that he could not have
lived off of the $25 million that would remain in his
portfolio after posting $34 mllion in security. Moreover,
plaintiff has made no showi ng why the information in his 1999
financial statenment should not have |led the FDIC to inpose a
nmonthly limt of $10,000 for living expenses and attorney's
fees. Under the Order, Lenz will be free to present nore
current financial data to the FDIC to persuade the FDIC to
i ncrease the $10,000 nonthly limt.

There was nothing irrational or erroneous about the
FDIC s choice to inpose the challenged financial conditions

based upon the data plaintiff supplied. Plaintiff has failed
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to show a |ikelihood of success on the nerits, or that he
faces irreparable injury unless an injunction is issued.
1. ASSET FREEZE ORDER

“[Jludicial review [of a tenporary cease and desi st
order] is adequately carried out if the agency presents a
prima facie case of illegality, based upon the agency's
denonstrated conpliance with its procedures and the statutory
grounds for issuing a tenporary order.. . . [S]Juch a prim
facie case requires a verified statenent of the specific facts
giving rise to violations or inproprieties . . .." Parker v.
Ryan, 959 F.2d 579, 583 (5" Cir. 1992).

The Order here warrants enforcenent. The FDIC foll owed
the requirements for instituting the enforcement proceedi ngs
that led to the Order. It served on plaintiff a notice of
charges that described with particularity the actions taken,
the participants involved, the anobunts of noney lent, and the
| aws or sound banki ng practices violated. Moreover, these
factual allegations were supported by detail ed sworn
decl arati ons acconpanying the FDIC s opposition to plaintiff's
nmotion. In addition to Quarry, the declarants included
present and former FDIC regional officials, and the

comm ssi oned FDI C bank exam ner and fraud specialist who
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reviewed the rel evant bank records. These docunents anply
establish the illegal behavior that harmed CBC.

The FDI C has prim facie denonstrated that Lenz was in
part responsible for causing CBC s failure. It has acted to
stanch the | osses caused by Lenz's alleged m sdeeds. It is
undi sputed that the plaintiff has failed to comply with the
Order's requirenents relating to posting security, and making
di scl osures concerning his income, assets and liabilities.
Therefore, the FDIC s petition to enforce will be granted.
Plaintiff's request to nodify his nonthly expenses limt
shoul d be directed to the FDIC under the Order's hardship
provi si on.

CONCLUSI ON

Because plaintiff has failed to carry his burden of
proof, his notion for an injunction will be denied. Because
the plaintiff has failed to obey the properly issued O der,
t he defendant's petition to enforce the Order will be granted.
Since the sole relief sought in the conplaint and available to
plaintiff under 8§ 1818(c)(2) -- the statutory cause of action
he alleged -- is being denied, judgnent will be entered for
t he defendant and against plaintiff. A final order
acconpani es this Menorandum Opi ni on.

SIGNED this __ day of , 2003.
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RI CHARD W ROBERTS
United States District Judge



